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JUDGMENT OF THE COURT

Introduction

1. This is an appeal against a decision of the Supreme Court dated 30 May 2025 (Vanuatu Teachers’
Union v Teaching Service Commission [2025] VUSC 118}. In that decision, the primary Judge
upheld an application by the first respondent (the Union) and the second respondents for judicial
review of certain decisions made by the appellant (the Commission).




Context

2.

The context for the decision was an industrial dispute involving the Union and the second
respondents, who are teachers belonging to the Union, and who had taken industrial action. The
Commission formed the view that the industrial action was unlawful and as a result decided to
suspend a farge number of feachers and principals, all of whom are second respondents in this
appeal. The primary Judge found for the respondents. He made an order quashing the decision of
the Commission fo suspend those teachers. He also made a declaration that the industrial action
initiated by the Union that was initially scheduled to occur on 6 June 2024 but was discontinued and
then recommenced on 10 August 2024 was not unlawful, as the Commission had alleged. The
Judge also awarded indemnity costs against the Commission.

Factual background

3.

The background to the present proceedings is that there have been longstanding grievances on the
part of teachers about the management of teachers’ funds and failures to make payments to which
teachers claim they are entitled. A particular concem is that the teachers’ funds reside within the
Ministry of Education and Training {the Ministry) under the oversight of public service employees,
rather than with the Commission. This is seen as a barrier to the resolution of the teachers’
grievances.

On 29 April 2024, the Secretary-General of the Union wrote to the Director-General of the Ministry
and the Acting Chair of the Commission requesting a tripartite discussion about these issues and
notifying the Ministry and the Commission of the potential for industrial action if the grievances were
not resolved.

On 6 May 2024, the Union gave notice to the Ministry and the Commission of intended industrial
action commencing 30 days from the date of the notice. The Union gave 30 days’ notice because
this is a legal requirement under s 33A of the Trade Disputes Act [CAP 162] which we will discuss in
greater detail later. The 6 May 2024 notice referred to the fact that the proposed industrial action
was “in response to the failure to address the issues raised in our previous correspondence dated
April 29, 2024". It referred to the repeated attempts at dialogue to resolve the longstanding
grievances of teachers in relation to the management of teachers’ funds, which remained unresolved.
The letter concluded with a warning that a failure to respond to the notice or to take meaningful steps -
to address the teachers’ grievances within the 30-day period of the notice would leave the Union with
no choice but to proceed with the planned industrial action.

During the 30-day period after the 6 May 2024 notice, there were meetings involving the Union, the
Ministry and the Commission and conciliation meetings involving those parties and the
Commissioner of Labour. However, no resolution was reached prior to the end of the notice period
on 6 June 2024, < 1€ Of




10.

11.

12.

On 6 June 2024, the Minister of Internal Affairs (the Minister) issued an Order under s 34 of the Trade
Disputes Act, under which the Minister has power in limited circumstances to require the
discontinuance or deferral of industrial action for a defined period of up to 60 days. We will discuss
s 34 in more detail later. The Order made by the Minister was headed “Discontinuance of Industrial
Action Order No 82 of 2024". Clause 2 of the Discontinuance Order was headed “Discontinuance of
Industrial Action” and provided that the Union must not;

(a) Call, organise, procure or finance a strike at any irregular industrial action or
threaten to do so; or

(b Institute, carry on, organize, procure or finance a lock out or threaten to do so.

The Discontinuance Order was amended on 9 June 2024 by Order No 84 of 2024, which had the
effect of substituting a new clause for the original clause 3, providing that the dispute was to be dealt
with in accordance with the provisions of the Trade Disputes Act. ‘

On 17 June 2024, the Union, the Commission and the Ministry entered into an agreement headed
“Undertaking Agreement’. This followed an agreement reached at a conciliation meeting heid on
14 June 2024. Under this document the parties agreed to engage in dialogue aimed at settling the
teachers’ grievances through a collective bargaining process with the objective of reaching a binding
tripartite agreement between the parties to the Undertaking Agreement. The Undertaking Agreement
included the following provision:

Failure to complete the negoitiations and have the [proposed tripartite] agreement signed
and executed within the 14 days period, and/or any variation of the execution period under
clause 5, will result in VTU reserving its rights without prejudice and recalling the strike
action without any 30 days' notice, as it pertains to the same dispute.

A three-page schedule fo the Undertaking Agreement set out the teachers’ grievances, which
extended to 29 separate categories of grievance. The aftempts to reach settlement during the 60-
day period during which the Discontinuance Order was in force were unsuccessful.

On 7 August 2024, the Acting Minister of Internal Affairs sighed an Order headed "Discontinuance
Order No 111", which revoked the Discontinuance Order No 82 as amended by Order No 84, Order
No 82 was about to lapse in any event, given that the 60-day period referred to in the Order had
concluded.

On 9 August 2024, an urgent National Executive Meeting of the Union was held and a decision was
made at that meeting to recall (that is, recommence) the industrial action. On 10 August 2024, the
Union sent a notice to its Branch Presidents recalling the industrial action, leading to teachers going
on strike the next day. The Commission took the view that it was necessary for the Union to give a




13.

14.

15.

16.

Relevant provisions of the Trade Disputes Act

further 30 days’ notice of the intended resumed industrial action under s 33A of the Trade Disputes
Act and that the failure fo do this meant the recalled industrial action was unlawful

On 8 August 2024, the Commissioner of Labour sought advice from the Attorney-General on the
legality of the resumed industrial action. The request made by the Commissioner of Labour was not
in evidence, but the advice given by the Attorney-General was. In the Attorney-General's letter of
advice dated 12 August 2024, he recorded that the advice that had been sought by the Commissioner
of Labour was as follows:

1. Whether Vanuatu Teachers Union (*VTU"} can invoke the Undertaking
Agreement to recall an industrial action without notice contrary to the mandatory
requirement of service of 30 days’ notice of strike provided for in s 33A of the
Trade Disputes Act?

2. Whether the letter of 7th of August 2024 (the “Letter”) issued by the VTU
Secretary-General amounts to a valid notice of strike?

The Attorney-General advised the Commissioner of Labour that 30 days’ notice of the resumption of
the industrial action was required under s 33A(1) and, as this had not been given, s 33A(2) applied.
Section 33A(2) provides that any person contravening or failing to comply with the requirements of
s 33A(1) is guilty of an offence with the proviso that no prosecution can be instituted except with the
written consent of the Attorney-General.

The Commission then started to suspend teachers who were participating in the industrial action and
principals who had encouraged or allowed teachers fo do so. The Commission then began
disciplinary proceedings against the second respondents. A number of them were dismissed.

This action was taken notwithstanding the difference of view between the Union and the Commission,
Commissioner of Labour and Ministry about the legality of the resumed industrial action. The primary
Judge recorded in his judgment that he had suggested to the parties at an earlier interlocutory stage
of the proceedings that an efficient and satisfactory way of resolving the debate over the lawfuiness
of the resumed industrial action was for the Commission to seek a declaration from the Supreme
Court, rather than to proceed with disciplinary proceedings against teachers based on the
Commission’s own view and the Attorney-General's advice. However, that proposal did not meet
with favour and was not adopted. We agree with the primary Judge that that would have been the
responsible thing for the Commission to do before instituting disciplinary proceedings which had such
draconian consequences for a very significant number of teachers and the consequent effect that
has on the children in the schools affected by the suspensions and dismissals of teachers.

17.

Sections 33A and 34 of the Trade Disputes Act relevantly provide:
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33A.

(1)

2)

34,
(1)

Notice of strike or other industrial action

Where any strike or other industrial action is contemplated by a trade union or workers the
following procedure shall be followed —

(& at least 30 days’ notice of the proposed strike or other industrial action shail be
given in writing to the Commissioner and to the employer of every worker who
may be involved in the action,

{b) the notice shall be signed by the person or persons giving it and if given by a
frade union, shall specify the name of such trade union and, if not given by a
trade union, shalf specify the names, addresses and employment of alf persons
by or on behalf of whom it is given;

{c) the notice shall state the date on or after which the strike or other industrial action
is contemplated; and

{d) the notice shalf be delivered by hand or by forwarding the same by registered
post

Any person confravening or faifing to comply with any of the requirements of subsection
(1) shalf be guilty of an offence:

Provided that no prosecution in respect of such offence shall be instituted except with the

writfen consent of the Aftorney General.

Minister may order industrial action to be discontinued or deferred

Where it appears to the Minister -

(a) that in confempiation or furtherance of a ftrade dispute, industrial action,
consisting in a strike, or irregular industrial action short of a strike, or a lock-out,
has begun or is likely to begin; and

(b) that the condition stated in subsection (2) is fulfilled; and

{c) that it would -

(] be conducive fo a settfement of the dispute by conciliation or arbitration
under this Act; or

{ii) assist in the exercise of its functions by a Commission of Inquiry set up
in pursuance of section 38;

if the industrial action were discontinued or deferred;
the Minister may make an Order directing that during the period for which the Order

remains in force, no person or a member of a class of persons specified in the Order
shalf -




(i} call, organise, procure or finance a strike, or any irrequiar industrial
action, or threaten to do so;

(ii) institute, carry on, organise, procure or finance a fock-out or threafen fo
do so.

{2) The condition referred to in subsection (1)(b) is that the industrial action in question has
caused orwould cause an interruption in the supply of goods or in the provision of services
of such a nature, or on such a scale, as to be likely —

(a) to be gravely injurious to the nationaf economy, to imperil national security or to
create a serious risk of public disorder; or
{b) to endanger the fives of a substantial number of persons, or expose a substantial
number of persons fo serious risk of disease or personal injury.
(3) An Order under this secfion shall specify -

fa) the industry, undertaking (or a part thereof), and the description of workers in
respect of which the Order is to have effect, or all or any of these matters;

(b) the persons or description of persons who are fo be bound by the Order;

{c) the date on which the Order is o take effect and the period, not exceeding 60
days, for which the Order, uniess revoked earlier, shall remain in force.

Issues on appeal

18.

19.

20.

21,

The Commission submitted that the notice requirement in s 33A(1) applied to the resumed industrial
action for two reasons. The first of these was that the industrial action that commenced on 10 August
2024 (the August industrial action) was not a continuation of the industrial action for which notice
had been given on 6 May 2024 (the May industrial action). The second was that the effect of the
Discontinuance Order was that the May industrial action was brought to a conclusion and therefore
the August industrial action was a new industrial action that required notice under s 33A.

The first issue to be resolved therefore is whether the August industrial action was a continuation of
the May industrial action.

The second issue is whether the effect of the Discontinuance Order was the termination of the May
industrial action, or whether it merely paused it for the 60-day period during which the Discontinuance
Order continued in force.

The Commission sought to argue in the Supreme Court that the Union had not complied with its own
constitution at the time that it recalled the industrial action in August 2024. However, this was not
part of the Commission pleading and the Judge concluded that the evidence was in any event
insufficiently cogent to reach any conclusion about non-compliance with the constitution. The




22,

23.

24.

25.

26.

27.

Commission renews its challenge based on the alleged non-compliance with the constitution in this
Court.

The third issue is, therefore, whether the constitution of the Union was complied with when the
decision to recall the industrial action with effect from 10 August 2024 was made and whether, in
view of the fact that this was not part of the pleaded case, that matter should be addressed.

The primary Judge noted that the Commissioner of Labour did not exhibit the question she asked of
the Attorney-General when seeking his advice as to the legality of the recalled industrial action. The
Commission wishes to challenge that on appeal. Nothing really turns on this, but we will, for
completeness, address it briefly. That is the fourth issue.

The primary Judge had suggested at an earlier stage of the proceedings that a declaration be sought
from the Supreme Court as to the legality of the industrial action. He noted in his judgment that this
had not occurred and that the Commission had proceeded with disciplinary action against teachers
despite interlocutory relief being in place. The Commission challenges that observation. Again, we
see little turning on this, but will address it briefly. That is the fifth issue.

Having made the above observation, the Judge said that it was appropriate to award indemnity costs
against the Commission. The Commission challenges the award of indemnity costs. The sixth issue
is, therefore, whether indemnity costs should have bene awarded.

As mentioned earlier, the Judge quashed the decision of the Commission to suspend certain
teachers who are the second respondents and made a declaration that the resumed industrial action
was lawful. The Commission wishes to argue that the only issue before the Judge was the lawfulness
of the resumed industrial action, not the suspensions, and that the order quashing the decision to
suspend teachers ought not to have been made. The seventh issue is, therefore, whether the
decision to suspend teachers ought to have been quashed by the primary Judge.

We will deal with each of these issues in turn.

Did the August industrial action relate o a different dispute from the May industrial action?

28.

29.

The Commission argues that the May industrial action related fo a dispute about the teachers’
contention that the payroll budget for teachers should be administered by the Commission, not the
Ministry. It argued that this was the sole grievance referred to in the 6 May 2024 notice. On the
other hand, the Commission argued that the resumed industrial action in August 2024 related to a
great number of grievances.

As noted earlier, the 6 May 2024 notice began by specifying that the proposed industrial action was
“in response to the failure to address the issues raised in our previous correspondences dated




30.

31.

32.

33.

April 29, 2024". The letter of 29 April 2024 referred to the Union's contention that teachers’ funds
should be transferred from the Ministry to the Commission. The 29 April 2024 letter said that the
administration of teachers’ funds by the Ministry “has led to a situation where teachers are not
receiving their rightful benefits in a timely manner”. Later in the letter the Union proposed a tripartite
meeting between the Commission, the Ministry and the Union, adding “it is imperative that we come
together to discuss and resolve grievances raised by the Vanuatu Teachers' Union regarding the
management of teachers’ funds”.

Itis clear therefore that the question of responsibility for the teachers’ funds was an important concern
for the Union and the teachers at the time of the 6 May 2024 notice. However, we do not consider it
can be said that this was the only matter at issue at the time of the 6 May 2024 notice. Indeed, the
notice itself refers to the need to take meaningful steps to address the teachers’ grievances during
the 30-day period prior to the commencement of the proposed industrial action. This is also
illustrated by the fact that, once the industrial action was discontinued in response to the
Discontinuance Notice, the Undertaking Agreement between the parties set out a long list of maiters
in dispute. It appears that the concern about the administration of teachers’ funds was because it
was seen that the resolution of these wider disputes was being impaired by the Ministry having
responsibility of these funds instead of the Commission, which is the employer of the teachers.

The resumed industrial in August 2024 appears to have been directed at all of the grievances set out
in the schedule to the Undertaking Agreement.

While not a decisive point, it is also notable that clause 5 of the Undertaking Agreement, to which

both the Commission and Ministry were parties, (set out at paragraph 9 above) specifically provided

that, if the parties were unable o reach a settlement during the 14 day period for which that
Agreement applied (or any extension} this would result in the Union ‘reserving its rights without
prejudice and recalling the industrial action without any 30-days’ notice, as it pertains to the same
dispute”. (our emphasis).

In agreement with the primary Judge, we conclude that the dispute at the time of the August industrial
action and the dispute at the time of the May industrial action were the same. We reject the
Commission’s contention that the August industrial action was aimed at a different dispute from the
grievances at the time of the 6 May 2024 notice. '

Did the Discontinuance Notice terminate the May industrial action or cause it to be paused for the 60-

day period?
34.  The Commission argued that the effect of the Discontinuance Notice was to bring to an end the May

industrial action, meaning that there was no possibility of resuming that industrial action in August.
Rather, the Commission argued, what happened in August was that new industrial action was

T
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35.

36.

37.

38.

39.

commenced, and, because this was not preceded by a 30-day notice as required by s 33A(1), it was
unlawful.

The Commission emphasised that s 34 provided the Minister with the power to either discontinue
industrial action or defer it. The Minister chose to discontinue the industrial action, not defer it. The
Commission says that the contrast between these terms is compelling: deferral should be seen as
bringing about a temporary pause, whereas discontinuance should be seen as bringing an industrial
action to an end.

We accept that the terminology "discontinue or defer” provides some support for the Commission’s
position. However, s 34 does not otherwise differentiate the two terms. The consequences of an
order are the same, regardless of whether the order is called a discontinuance order or a deferral
order. In addition, there are other indications from the statutory wording that lead us to conclude that
a discontinuance is the imposition of an interval or pause in industrial action, rather than its
termination.

Section 34(1) provides that an Order under s 34 applies “during the period for which the Order
remains in force”. Section 34(3)(e) requires that the Order specifies “the date on which the Order is
to take effect and the period, not exceeding 60 days, for which the Order, unless revoked earlier,
shall remain in force”.

It seems to us that the limited time period for which an Order endures is an indication that the effect
of the Order, whether called a discontinuance or a deferral, is not to terminate industrial action but
to pause it for the period during which the Order remains in force. 1t is also notable that s 34(1)(c)
requires that the Minister conclude, before issuing an Order, that the Order would “be conducive o
a settlement of the dispute by conciliation or arbitration under this Act, or assist the functions of a
Commission of Inquiry if one is set up” (this did not occur in this case). It is clear that these objectives
can be achieved without bringing about the termination of industrial action. There is nothing in s 34
or efsewhere in the Trade Disputes Act that specifies that the resumption of industrial action after a
discontinuance order lapse requires a fresh notice under s 33A.

In addition, s 34(2) makes it clear that Parliament saw the power conferred by s 34 as exceptional,
given the significant interference it brings about with the rights of employees to take indusrial action
during industrial disputes. Section 34(2) says that the Minister must be satisfied that the industrial
action that is discontinued or deferred by a Discontinuance Order would cause one or more of the
very significant consequences outlined in s 34(2)(a} or (b) {quoted above at paragraph 17). it can
be expected that such circumstances will arise only in very rare cases and, given the significant
interference with rights that an Order brings about, we think it is more likely than not that Parliament
intended that the interference with rights should be temporary (that is pausing proposed industrial
action) rather than permanent (terminating proposed industrial action}. We note as an aside that the
Discontinuance Order in this case omits any reference to s 34(2), so we do not know what factors
led the Minister o reach the view in this case that industrial action by teachers would cause one or




40.

41.

more of the consequences listed in s 34(2)(a) and (b).

All of this leaves open why Parliament used the alternative terms “discontinue” and “defer”. One
possible explanation is that s 34 deals with two possibilities, as set out in s 34(1). The first is that
industrial action “has begun”. In that case, discontinuance would be necessary, to break the
continuity of the industrial action that has already begun for the period the order stays in force. The
second is that industrial action “is likely to begin®. In that case, deferral would seem to be more
appropriate, so that industrial action is prevented from commencing during the period the Order
remains in force. In this case, the order was made at the time the notice of industrial action had just
elapsed, so it may have been thought that the industrial action had effectively already begun and
needed to be discontinued.

We conclude, contrary to the Commission’s submission but in agreement with the primary Judge,
that the May industrial action was paused, rather than terminated, by the Discontinuance Order.

Was the resumption of the industrial action in August authorised under the Union’s constitution?

42.

43.

The Commission sought to argue in the Supreme Court that the Union had not followed its own
internal processes before resolving to give notice to its branches that the industrial action had been
recalled. A sworn statement from the former President of the Union (who was President at the
material time) provided the basis for this contention. However, this point had not been pleaded as

_part of the Commission’s defence in the Supreme Court. The primary Judge briefly addressed the

issue but found the evidence focused on the authorisation required to affix the common seal of the
Union unhelpful, given that there was no relevant document fo which that seal had been affixed in
the present case. Similarly, the Judge considered that the President’s view that a secret ballot was
required before the resumption of industrial action was unhelpful given that it had not been addressed
in the pleadings and been addressed in evidence only four weeks before the hearing of the case,
and not accompanied by any application to amend the Commission’s pleading.

We find ourselves in a similar position in relation to this aspect of the case. We do not consider that
the evidence before the Court provides us with a proper basis to resolve the issue and we consider
it would be unwise to do so without the benefit of the primary Judge’s view after the testing of
evidence before him. We do not, therefore, uphold this aspect of the Commission’s appeal.

The Commissioner of Labour’s letter to the Attorney-General

44,

The primary Judge noted that the Commissioner of Labour had exhibited the letter of advice from the
Attorney-General (to the effect that the August industrial action was unlawful) but had not exhibited
the request for that advice. We do not see any great significance in that observation because, even
if it had been clear that the Attorney-General was fully briefed on what had occurred prior to the
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recalling of the industrial action in August 2024, the Attorney-General's advice was an opinion, not
an instrument establishing the legal position between the parties. As the primary Judge pointed out,
the only way of obtaining certainty about the legality or otherwise of the recalling of the industrial
action in August 2024 was to seek a declaration from the Court. As just mentioned, the opinion from
the Attorney-General was just that: an opinion. That was not a proper basis for the Commission to
embark on a process of suspending hundreds of feachers and terminating the employment of many
of those.

Was there interim relief in place at the time teachers were suspended?

45.

46.

47.

In paragraph 43 of the primary Judge’s judgment, he observed that the Commission had continued
disciplinary proceedings against teachers even while interlocutory relief was in place. The
Commission wished to contest this on appeal. The Judge’s reference to interim relief followed an
earlier reference in paragraph 7 of the Supreme Court judgment, where the Judge referred to the
Union's judicial review claim being filed on 3 September 2024 and interim relief against the Orders
for Suspension following on from that. He noted that the Commission had challenged this
interlocutory relief unsuccessfully in the Gourt of Appeal.

We do not see that this has any impact on the present appeal and we do not propose to address it
in any detail. We do, however, note the decisions of the Supreme Court reported at [2024] VUSC
391 and [2024] VUSC 392 and that of the Court of Appeal in Teaching Service Commission v
Vanuatu Teachers’ Union [2025] VUCA 7 appear to confirm the Judge's view that interlocutory
restraining orders were in place from 28 November 2024. These orders prevented the Commission
from suspending or dismissing any feacher for participating in industrial action, but did not prevent
the Commission from otherwise conducting disciplinary processes. If the Commission did suspend
or dismiss any teacher while the orders were in force, that would have been in breach of the orders.
We did not know whether or not that happened and, as already noted, nothing furns on this in terms
of the outcome of the present appeal.

The Commission also argued that, even if the interlocutory orders were in force, this would not have
prevented the Commission from acting in accordance with s 65 of the Teaching Service Act, which
provides as follows:

65. Protection and educational interests of children to be paramount consideration

(1) The protection and educational interests of children is to be the paramount
consideration:
(a) in making any decision under this Act; and
(b) in dealing with any appeal against, or determining any claim arising from
or in relation fo that decision.

11




48.

(2) This section has effect despite the provisions of the Trade Disputes Act [CAP
162] or any other Act or law.

We are not sure what to make of that submission. It appeared to be premised on the proposition
that a court order would not stop the Commission doing something in breach of the order if it thought
its action was needed to meet the requirements of s 65. If that is what was meant by the submission,
we reject it. No-one, the Commission included, is above the law. If the Court makes an order, it
must be complied with until it lapses or is set aside.

Did the primary Judge err in awarding indemnity costs?

49.

50.
o1.

52.

After the primary Judge made the observation referred to above, he observed that indemnity costs
should be awarded against the Commission whether it succeeded in the Supreme Court or not. The
Judge referred to r 15.5(5) of the Civil Procedure Rules which provides as follows:

{5) The Court may also order a party’s costs be paid on an indemnily basis if:

(a) the other party deliberatefy or without good cause profonged a
proceeding; or

{b) the other party brought the proceeding in circumstances or at a time that
amounted to a misuse of the lifigation processes; or

{c) the other party otherwise deliberately or without good cause engaged in
conduct that resufted in increased costs; or

{d} in other circumstances (including an offer to settfe made and rejected)
if the Court thinks it appropriate.

The Judge specifically referred to paragraphs (a), (¢) and (d) of that Rule.

The Commission argued that indemnity costs were not appropriate in the context of the Supreme
Court proceeding. We agree with that contention. As we see it, the question as to the effect of the
Discontinuance Order and the consequent question as to the legality of the August industrial action
were matters that were finely balanced and we see nothing in the arguments advanced by the

Commission that could be classed as coming within any of the paragraphs in r 15.5(5).

Itis true that the Commission argued a substantive point that was not contained in the pleadings, but
we do not see that as something that would, without more, justify the awarding of indemnity costs.
We consider that the fair result was an award of costs on a standard basis.

Did the primary Judge err in quashing the suspension decisions?

53.

As noted above at paragraph 2, the Judge made an order quashing the decision of the Commission
to suspend the teachers who were named as applicants in the Supreme Court proceeding. The
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54.

55.

96.

af.

Resulf

58.

Commission argued before this Court that this was inappropriate because the only matter at issue in
the Supreme Court trial was the lawfulness of the August industrial action, and not the issue of
suspension.

We see nothing in this point. It is clear that the Union's amended judicial review claim filed on
29 January 2025 specifically sought (among other things) the quashing of the decision to suspend
the teachers who were named as applicants in the Supreme Court proceedings.

At the commencement of the Supreme Court trial, the lawyers for the parties filed @ memorandum in
which they agreed that the fact of the suspension or dismissal of teachers was not in issue. The
primary issue was said to be the lawfulness of the industrial action. We do not consider that this
memorandum signalled an abandonment by the Union of its claim for the quashing of the
suspensions: rather, the object appears o have been to ensure that the Court did not need to
address the individual circumstances of every teacher who had been suspended, but could make a
ruling based on its consideration of the generic issue as to the legality of the industrial action. As
the suspensions were founded only upon the participation of the relevant applicants in the industrial
action, it was obvious that the suspensions that were based on the wrong assumption about the
legality of the industrial action needed to be addressed. That is particularly the case given that the
interim orders made by the Supreme Court and upheld by this Court had stayed suspensions and
prevented any further suspensions taking place. '

We do not consider there was any error on the part of the Judge in quashing the suspensions when
it was clear that the legal basis on which they occurred was incorrect.

The Commission also argued that the suspension should not have been set aside because of s 65
of the Teaching Service Act (quoted above at paragraph 47). We disagree. In effect, the
Commission seems to be suggesting that teachers should remain suspended for their participation
in industrial action even though what they did was lawful and consistent with their employment
contract. Thatis untenable.

None of the grounds of appeal is made out, other than the challenge to the award of indemnity costs
in the Supreme Court. The appeal is therefore dismissed, save that the appeal against the award of
indemnity costs in the Supreme Court is upheld. An award of standard costs to be assessed or taxed
is substituted for the award made in the Supreme Court.

Consequential orders?

28.

At the end of the hearing, we asked counsel to advise whether any orders were required in addition
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Costs

60.

to merely dismissing the appeal (and thereby leaving in place the Supreme Court orders quashing
the suspensions and declaring the resumed industrial action to be lawful). Counsel were to file an
agreed memorandum, or separate memoranda if agreement could not be reached. Separate
memoranda were filed. Unfortunately, the memoranda we received from counsel did not provide us
with any real assistance on these issues and we therefore do not propose to take that any further or
to make any consequential orders.

The Union is entitled to costs, which we fix at VT150,000. These costs must be paid by the
Commission within 28 days.

DATED at Port Vila, this 14th day of August 2025
BY THE COURT

,,/

Hon Chief Justice Vincent Lunabek
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Schedule
Second Respondents
Norah Naviti Wells, Leiwia Caroline James Pakoa, Fred Ottiman, Serah Henry, Walter Bong, Jean Marie Virelala,
Timothy Mahit, Daniel Steel, John Noel Alick, Rhonda Natapei, Kalo Tasso, Fitu Natouivi, Bryent Forau, Sigal laruel,
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Timothy Kawia, Mary Vira [ati, Ginette Yanimul, Harry Nakek Muiek, David Bill, Makoya Niagarum Ben, Samson Hiwa,
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